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Smoke-Free Residential Housing Communities: A Legal Analysis
1
 

The following memorandum examines the legal and policy issues presented by 

smoke-free residential housing initiatives in Jefferson County and the Commonwealth of 

Kentucky.  An analysis and synthesis of existing research and work product, relevant 

state and federal law, and ongoing national policy trends indicates that:  

1.) Public and private rental housing providers in Metro Louisville and throughout 

Jefferson County may legally mandate under either terms of a residential lease or 

house rules that tenants refrain from smoking tobacco on the premises;  

2.) Neither federal nor Kentucky law impose any bar on a landlord’s right to 

create house rules or lease provisions mandating that tenants refrain from 

smoking on rented residential premises;  

3.) The implementation of smoke-free policies in affordable housing communities 

is permissible – and indeed recommended – pursuant to guidelines issued by 

federal agencies such as the Department of Housing and Urban Development 

(HUD) and local government entities;  

4.) Requirements as to drafting, implementation, notice, enforcement, and 

“grandfathering” of tenants under proposed smoke-free policies are informed by 

both administrative guidelines and local law including the Uniform Residential 

Landlord Tenant Act (URLTA). 
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1. Tobacco Use, Secondhand Smoke, and Smoke-Free Policy in Kentucky 

The relationship between the tobacco industry, the Commonwealth, and 

Kentuckians is, to say the very least, storied and complex. Indeed, as expressed by an 

NBC Nightly News editorial following the passage of Louisville’s smoke-free public 

building ordinance in 2005, the Commonwealth is virtually “defined by the aroma of 

smoke.”
2
   The City of Louisville proper is certainly no exception; at one time, 1 out of 

every 6 cigarettes was produced in Louisville, Kentucky.
3
  Louisville has historically 

played host to the largest cigarette companies in the world, and has acted as a 

metropolitan stage for a number of the tobacco industry’s most pivotal events.
4
 

Today, despite a regional shift in policy towards tobacco control, tobacco use in 

the Commonwealth remains relatively widespread.  Although the majority of 

Kentuckians are nonsmokers, the percentage of adults who smoke cigarettes – 29% of 

adults and 24.1% of youths – places Kentucky near the very top of the list of tobacco-

using states, with the percentage of smokers in the Commonwealth exceeding that of 

adults nationwide by ten percent.
5
  While one-fourth of adult Kentuckians smoke 

cigarettes, almost three-quarters of adults in Kentucky are additionally subjected to the 

harmful effects of tobacco through exposure to secondhand smoke.
6
  

Secondhand smoke – the smoke released from burning tobacco products or 

exhaled by smokers – poses significant health risks to nonsmokers; secondhand smoke is 

a toxic air contaminant, and is ranked as the third leading cause of preventable death in 

the US,
7
 with exposure contributing to myriad physical harms ranging from lung cancer 

to heart disease.
8
  Smoke released into the air as a result of the burning and exhalation of 

tobacco is also ambient, or mobile, traveling from space to space within closed structures 

and leading to damage to physical property from exposure to particulate matter.
9
  Such 

damage can be costly over time, and repairs of smoke-damaged materials – as well as 

items burned by physical contact with burning tobacco products – can represent a 

significant expense to both employers and property owners.
10

  In addition, the risk of fire 

resulting from tobacco use is significant: cigarettes are cited as the single greatest 

contributor to fire-related deaths.
11

 

Prompted largely by research into the effects of tobacco use and increasing public 

awareness, a national trend towards embracing laws and ordinances prohibiting tobacco 

use in public areas is underway as a component of larger local efforts to improve 

community health and wellness.
12

  Although Kentucky does not have a state-wide smoke-

free policy, local communities are free to enact laws restricting tobacco use, which are 

not preempted by superior state law.
13

  As of 2009, roughly 30% of Kentuckians were 

covered by smoke-free workplace laws,
14

 and over 30 communities were covered by 

smoke-free ordinances of varying degree.
15

  For example, local government in Louisville 

– which represents a major metropolitan community in both the Commonwealth and the 

United States – has since enforced a comprehensive smoke-free ordinance, barring 

smoking in many public buildings.
16
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The nation-wide trend towards adopting smoke-free policies is increasingly 

represented within the housing industry; as of 2011, over 160 housing authorities across 

the country have implemented smoke-free policies in some or all of their buildings.
17

  As 

illustrated by the National Multi-Unit Housing Council (NMHC), the smoke-free trend is 

actually more common in public housing than in privately owned housing.
18

   

2. Smoke-Free Housing & Comprehensive Tobacco Control Strategies 

As Susan Schoenmarklin of the Tobacco Control Legal Consortium (TCLC) 

notes, the trend towards embracing smoke-free housing in communities across the 

country has prompted the pursuit of legal and policy research regarding the adoption of 

tobacco-control policies in residential housing (particularly government-assisted 

housing).
19

  In its 2010 cross-national analysis of tobacco control and housing laws, the 

TCLC concluded that in general, both public housing authorities and private owners of 

affordable multi-unit housing may legally prohibit smoking in individual units, provided 

that residents are given legally adequate notice and there exists no conflict with 

applicable local law.
20

 

Since 2009, the Department of Housing and Urban Development (HUD) has 

taken a definitive stance on the issue of secondhand smoke and smoke-free housing 

policies, strongly encouraging housing providers to adopt tobacco control policies.
21

  In 

2003, the Chief Counsel in Detroit’s HUD office concluded that federal law does not 

prohibit assisted housing providers from adopting smoke-free policies provided such 

policies comply with state and local laws.
22

  This position has been confirmed by HUD 

field offices and counsel across the country; in separate rulings, HUD has confirmed that 

a housing provider may restrict or prohibit smoking in HUD properties, further noting 

that the right to smoke is not protected by the Civil Rights Act and that smokers do not 

constitute a class of persons entitled to constitutional protection.
23

 

Indeed, the courts have consistently held that smoking is not a constitutionally 

protected activity (under either state or federal constitutions).
24

  Neither the federal Fair 

Housing Act (FHA) nor the federal Americans with Disabilities Act (ADA) bar the 

prohibition of smoking in public accommodations; no federal courts have concluded that 

smoking is a “disability” so as to trigger the protections of the ADA.
25

  Additionally, 

smoking bans do not violate individual privacy rights - because the constitutional right to 

privacy is concerned largely with issues related to marriage, contraception, family 

relationships, and the rearing of children, it is unlikely that a smoke-free housing policy – 

which touches upon none of those rights – would violate a tenant’s right to privacy.
26

  

Certainly, numerous policies in multi-unit housing and rental condominium 

property contexts already place limits on resident behaviors.
27

  The Courts have routinely 

recognized that even legal activities – such as pet ownership, for example – may be 

regulated or barred by property managers, noting that constitutional privacy protections 

do not “encompass all conceivable assertions of individual rights.”
28

  The Court is 

particularly likely to permit restrictive residential policies when important interests are at 

stake, such as safety and welfare of residents.
29

   



 4 

Notably, like a number of other states, Kentucky does provide a degree of 

statutory protection for adult smokers, as a prophylactic against employment 

discrimination.  KRS § 344.040, a component of Kentucky’s Civil Rights Act, bars 

employers from discriminating against workers who smoke or use tobacco products 

outside the workplace.
30

  Such protection, however, goes no further than shielding 

smokers against employment discrimination: it is a form of status protection, rather than 

a protection of smoking per se.
31

   

Further, jurisdictions that have adopted the Uniform Residential Landlord Tenant 

Act (URLTA), including Jefferson County, KY, are expressly permitted to adopt policies 

in furtherance of tenants’ safety and welfare.
32

  Under the URLTA, a landlord may adopt 

a rule or regulation concerning a tenant’s use and occupancy of a residence if its purpose 

is to promote the convenience, safety, or welfare of tenants residing on the premises.
33

  

Housing administrators in URLTA jurisdictions may thus create and implement policies 

intended to promote resident welfare – such as smoke-free policies – provided any 

proposed rules are reasonable and applicable to all tenants equally.  In such cases, tenants 

should be given notice of the policy at the time of lease entrance or renewal.
34

 

In fact, the creation and implementation of tobacco-control policies may actually 

decrease a property administrator’s liability for claims brought by non-smoking tenants.
35

  

Such claims may include nuisance (where a defendant’s conduct is unreasonably harmful 

to another), breach of covenant of quiet enjoyment or warranty of habitability, and 

disability or housing discrimination.
36

   

Indeed, some courts have found that secondhand smoke resulting from the use of 

tobacco products may result in harms to non-smoking tenants or, at very least, pose a 

threat to the quiet enjoyment of a residential property.
37

  They have concluded, for 

example, that cigarette smoke may create a nuisance, with the invasion of a person’s 

home by smoke and odor by smoke potentially resulting in serious harm to resident 

health and senses.
38

  

Tenants have also initiated claims and raised defenses to evictions based on 

breach of the covenant of quiet enjoyment and the warranty of habitability.
39

  These 

companion doctrines ensure that a residential property “offers a reasonable place to live, 

but is free of unwanted intrusion by others.”
40

  In some cases, tenants affected by the 

intrusion of secondhand smoke into a rented dwelling have raised breaches of the 

covenant of quiet enjoyment or the warranty of habitability as defenses in eviction 

proceedings
41

 or as claims to terminate a lease and recover security deposits.
42

 

Courts have also concluded on occasion that certain employees or tenants may 

qualify for ADA protection when that person’s breathing is significantly impaired by 

secondhand smoke as a result of a preexisting medical condition.
43

  The ADA requires 

that individuals who qualify for its protections be provided “reasonable accommodations” 

in places of public accommodation.
44

  For non-smokers, the ADA provides such 

protection if it can be shown that secondhand smoke substantially limits major life 

activities such as caring for oneself, breathing, or working.
45

  Similar arguments may be 



 5 

raised under Title VIII of the Civil Rights Act of 1968 (the Federal Fair Housing Act 

[FHA]), which prohibits housing discrimination based on disability.
46

 

Because the protections of the ADA are limited to places of “public 

accommodation,” the applicability of the ADA to housing cases is somewhat 

questionable; additionally, if the ADA is found to apply to housing cases, or if the FHA is 

applied, the question of what constitutes “reasonable accommodations” may pose 

additional issues.
47

   Regardless, many housing providers have chosen to adopt smoke-

free policies as a method of not only improving the safety and welfare of residents, but of 

avoiding potential liability from disability and/or warranty claims as well. 

3. Smoke-Free Policies and Residential Housing 

 As the TCLC explains, while housing authorities – including those in Kentucky, 

pursuant to both state and federal law – may indeed adopt smoke-free policies, different 

types of residential housing (for example, private housing providers, public housing 

authorities, or Section 8 housing providers) have different basic requirements regarding 

notice and implementation under both state law and administrative regulations.
48

  For 

example, some types of federally-funded affordable housing do not permit alteration of a 

model lease.
49

  Others permit lease changes, provided that such changes are considered 

“reasonable,” requiring HUD approval for any changes/addendums to the lease.
50

  Private 

housing providers, on the other hand, may adopt lease changes at any time, with any 

proposed rules changes being subject only to local law.
51

   

 In all cases, changes to residential leases or house rules must comply with state 

and local law; in Jefferson County both private and federally-funded housing providers 

are required to comply with the URLTA.  The following is a general overview of the 

requirements for policy implementation in private and HUD-supported housing 

communities, drawing from TCLC’s 2010 synopsis in an effort to encourage consistency 

and broad applicability in policy analyses, and incorporating the URLTA. 

A. Private Market-Rate Housing Providers 

Under Kentucky law, private market-rate housing providers (administrators of 

privately-owned housing receiving no federal subsidies) may institute a smoke-free 

policy in all or part of a residential community.  Because private market-rate housing 

properties receive no federal funding, providers are not bound by federal administrative 

guidelines regarding lease changes and notice; instead, private housing providers in 

Jefferson County are required to comply only with the applicable provisions of the 

URLTA (KRS 383, et. seq.), which applies to all housing in the County. 

Under the URLTA, a landlord may adopt a rule or regulation concerning a 

tenant’s use and occupancy of a residence if its purpose is to promote the convenience, 

safety, or welfare of tenants residing on the premises.
52

  Smoke-free policies, for 

example, may thus be created in furtherance of resident safety and welfare.  Tobacco-

control policies in private market-rate housing communities must be reasonably 
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constructed and applied equally to all residents.
53

  Tenants should be given notice of new 

smoke-free policies at the time of lease entrance or renewal.
54

 

   For private market-based housing communities, adoption of a smoke-free policy 

is permissible through a lease change or provision or an addendum to an existing lease.
55

  

Any proposed smoke-free policy must be sufficiently explicit in its prohibition or 

limitation of a tenant’s conduct to fairly inform him/her of what he/she must do or not do 

to comply with the new policy.
56

   

B. Federally-Funded Affordable Housing  

 TCLC’s 2010 policy analysis indicates that none of the HUD-funded housing 

programs (Public Housing, FHA insured, Section 202/811s, Community Development 

Block Grant [CDBG], Section 8) prohibit the adoption of smoke-free policies.
57

  

However, under HUD guidelines, the manner by which such policies may be adopted 

varies by the type of affordable housing implementing the policy.
58

   

1. Public Housing Authority 

 Under Kentucky law and HUD administrative rules, housing operated by 

federally-funded housing authorities may institute a smoke-free policy in all or part of a 

residential community.  Adoption of a smoke-free policy is permissible through either a 

lease provision or addendum, or change in house rules.
59

  Generally, a change in house 

rules prohibiting smoking on the premises may be easier for housing authorities to adopt 

than a change to the lease itself, as changes to house rules do not require HUD approval 

prior to implementation.
60

  However, any change to house rules prohibiting smoking on a 

rental property must be explicit, and tenants must be provided with at least 30 days notice 

of any change, as well as the opportunity to present written comments.
61

   

 Although they may be easier to implement, changes to house rules may be 

difficult to enforce in the case of non-compliant tenants.
62

  A change or addition to a 

lease itself that implements a smoke-free policy, on the other hand, is more likely to 

withstand judicial scrutiny if challenged.
63

  However, unlike changes to house rules, a 

change or addendum to a public housing lease requires HUD approval.
64

   

 Despite the relative inconvenience, lease provisions incorporating smoke-free 

policies provide new and re-leasing tenants with “clear and conspicuous” notice of any 

tobacco policy adopted by a rental property.
65

  If a housing authority chooses to 

implement a lease change, tenants must be provided with at least 90 days notice prior to 

the end of the term.
66

  Public housing administrators should contact their regional HUD 

offices to confirm that any proposed lease changes/addendums are appropriate. 

2. Site-Based Section 8 Housing 

 As with public housing, federally-funded private multi-unit housing projects may 

adopt smoke-free policies in all or part of a residential community.  Project-based Section 

8 housing properties are generally required to use HUD-approved leases;
67

 as such, any 

proposed lease changes must be approved by HUD prior to implementation.
68

  HUD 
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approval will be granted when changes comply with state and local laws, as well as 

general practices in a project’s market area.
69

   

 As with public housing communities, HUD has indicated that smoke-free policies 

may be implemented in project-based Section 8 housing properties through changes in 

house rules.
70

  If a proposed change or addition meets the normal criteria for house rules, 

HUD approval is not required for implementation.
71

  If the policy is made part of the 

lease (e.g. a lease provision), however, then a property administrator is required to seek 

HUD approval to the extent that it is bound to use HUD’s model lease.
72

   

3. Voucher-Based (Tenant-Based) Section 8 Housing 

 The TCLC indicates that voucher-based (or tenant-based) Section 8 housing units 

may implement tobacco-control policies in all or part of a residential unit through either 

lease changes/addendums or changes to house rules.
73

  For voucher-based housing, there 

are no procedural requirements for giving tenants notice of any proposed changes, other 

than those required by state and local law.
74

  It should be noted that any lease changes 

must apply to all residents of a voucher-based unit, and not merely to those receiving 

federal housing assistance.
75

 

a. “Grandfathering” Existing Tenants 

 The recent groundswell of support of smoke-free housing initiatives in various 

types of affordable housing has necessarily raised the question of “grandfathering” 

tenants under newly-implemented tobacco control policies – specifically, whether such 

policies should apply to all tenants (current tenants as well as new lessees) or to new 

tenants only.  Notably, neither private nor federally-assisted housing providers are 

required to “grandfather” or exempt tenants; however, they must provide existing tenants 

with legally adequate notice of any impending change to smoking policies.
76

  Generally, 

90 days is sufficient to constitute “legally adequate notice.” 

 As the TCLC rightly indicates, a plan to implement new smoke-free applicable to 

all existing tenants makes a certain amount of sense: a transition to a smoke-free 

community is likely to take more time when existing tenants are exempted, as such 

housing will not be entirely smoke-free until all exempted tenants either move or pass 

away.
77

  Conversely, implementing changes that apply to all tenants simultaneously 

reduces variance in how rules are applied, encouraging consistency in implementation 

and enforcement as well as tenant understanding.
78

   

 It must be noted, however, that state and local law must be followed by housing 

administrators in implementing new policies and applying those policies to current 

tenants, and in some cases grandfathering may raise more significant questions.  In 

certain jurisdictions in Kentucky, for example – including Jefferson County – the 

URLTA provides that while landlords are permitted to adopt rule or regulation changes 

applicable to current tenants, a rule or regulation adopted after a lessee has entered a 

rental agreement with a landlord that works a “substantial modification of [the tenant’s] 

bargain,” is not valid unless the tenant agrees to the modification in writing.
79

  As a result 
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of this provision of URLTA, smoking tenants residing in jurisdictions that have adopted 

the Act may assert that a generally-applicable change in smoking policy represents a 

substantial change in the agreement to which they originally contracted, and therefore 

such a policy would be invalid as applied to current tenants.   

 Landlords in URLTA jurisdictions that wish to avoid this potential conflict may 

opt to grant current tenants exemptions from a new policy, applying it to new tenants and 

lease renewals only; however, the choice remains a matter of individual discretion.  It is 

also quite possible that such an assertion by a tenant may be defeated by the principal 

language of KRS § 383.610(1), which permits a landlord to adopt a rule in furtherance of 

tenants’ safety and welfare.  Notably, organizations such as HUD have indicated that 

implementing a policy that exempts current tenants may be the easiest course of action - 

in other words, the route least likely to create legal conflict; in any case, legally adequate 

notice (at least 90 days) is always required.
80

 

b. Enforcement of Smoke-Free Policies 

 Enforcement of smoke-free policy – up to and including lease termination –

generally follows traditional guidelines used to enforce compliance with lease provisions 

or house rules in affordable housing settings.  Such guidelines are informed by both 

administrative rules for subsidized housing providers governing lease noncompliance & 

enforcement (ex: HUD rules) and state and local law, such the URLTA.
81

 

 In jurisdictions such as Jefferson County that have adopted the URLTA, if there is 

a material noncompliance with the terms of the rental agreement or any rule or regulation 

implemented pursuant to KRS § 383.610, a landlord may deliver a written notice to the 

tenant specifying the acts or omissions constituting the material breach and informing the 

tenant that the rental agreement will terminate on a date no less than 14 days from the 

date of notice.
82

  If the breach is remediable by repairs or the payment of damages or 

otherwise and the tenant adequately remedies the breach before the date specified in the 

notice, the rental agreement shall not terminate.
83

  In effect, the URLTA grants tenants a 

“right to cure” in certain instances of material noncompliance.   

 Because smoking on non-smoking premises is likely to be considered a relatively 

minor breach, it is foreseeable that smoking would be included as a type of 

noncompliance that tenants would have the opportunity to cure – in other words, to cease 

smoking on the premises.  However, if within six months a tenant engages in 

substantially the same act or omission which constituted a prior noncompliance regarding 

which notice was given, the landlord may then terminate the rental agreement upon at 

least 14 days' written notice specifying the breach and the date upon which the agreement 

will terminate.
84

 

4. Implementing Smoke-Free Policies in Louisville Housing Communities 

Adoption of smoke-free policies in housing communities represents a 

fundamental component of any comprehensive community-wide wellness program.  

Kentucky-based advocacy groups such as the Tobacco Environmental Strategies 
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Prevention Enhancement Site (TESPES), as well as federal agencies such as HUD, have 

consistently recommended a comprehensive approach to addressing tobacco use in local 

communities, of which housing is a fundamental component.
85

  Certainly, pursuant to 

both HUD recommendations and ongoing state-wide policy trends, affordable housing 

providers in Kentucky are administratively encouraged to adopt smoke-free policies for 

residential communities as a tool for improving the safety and welfare of tenants as well 

as reducing potential liability flowing from claims of non-smoking residents. 

The following is a general summary of considerations that housing administrators 

in Jefferson County should take into account when creating and implementing a smoke-

free policy, and in applying & enforcing that policy amongst new and existing tenants.  

For practical guidance, administrators are also encouraged to reference the Landlord 

Smoke-Free Policy Toolkit as a companion to the proceeding summary. 

1. Planning & Development 

Fundamental to the successful institution of any major housing policy is proper 

planning and development of both short and long-term objectives, framed by a working 

recognition of the particular environment in which a new policy is to be implemented.
86

  

As David B. Ezra notes, a recognition of the particular personalities and environments 

involved in each housing community is of immense importance to the success (or failure) 

of a smoke-free policy initiative; as such, these particularities – of the community and its 

residents, as well as its administration – should be taken into account when developing 

and implementing a new smoke-free policy.
87

 

The process of instituting a smoke-free policy in a residential property should 

begin with an assessment of a property provider’s goals, such as reduction of 

maintenance costs, minimizing safety risks, reducing the risk or likelihood of litigation, 

reducing prevalence of secondhand smoke and the risk of harm to nonsmokers, and/or 

improving the desirability of the property.
88

  Additionally, a survey of the physical 

structure should be undertaken, noting the nature of the ventilation system(s), patios or 

balconies, and the connectedness of buildings’ structures.
89

  This is particularly important 

for administrators who wish to adopt smoke-free policies only for certain parts of a 

residential property: if, for example, a reduction of tenant exposure to secondhand smoke 

is an administrator’s principal goal, a partial smoke-free policy in a largely physically 

connected building may prove largely ineffective.
90

 

2. Drafting & Implementation 

A new smoke-free policy must be noticed to tenants as a written document that 

comprehensively informs tenants of the terms of the new policy.
91

  It may additionally 

inform tenants of the objectives of the policy, supporting information regarding that 

objective, and if desired, legal justification(s) for the policy.
92

   For example, the written 

policy may include reductions in tenant exposure to secondhand smoke and fire 

prevention as distinct objectives, including facts and statistics regarding smoking-related 

fires and the harms of secondhand smoke.  Further, the policy should be as explicit as 

possible, including specifics as to the prohibited behavior, the areas in which it is 
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prohibited, the parties to whom the ban applies, and the procedure(s) by which the policy 

will be implemented and if necessary, enforced.
93

  A copy of a lease addendum or rule 

change may be sufficient, provided it is attached to a general letter of notice. 

Precisely defined terms and definitions should be used in the drafting of a smoke-

free policy so as to ensure clarity and consistency and to avoid ambiguity.
94

 Thorough 

descriptions of the behaviors to be controlled and the premises to be covered by the 

smoking prohibition should be provided, as well as expressions of the rights and 

responsibilities of tenants and landlords in maintaining and enforcing the policy.  

Providers are additionally advised to seek guidance of legal counsel when drafting 

smoking policies to avoid any potential conflicts with applicable law. 

For buildings with existing residents, substantial notice is required prior to the 

implementation of a smoking policy.
95

  Housing providers should provide notice of the 

new policy to residents at least 90 days prior to its implementation; a 90-day notice 

period meets the requirements imposed by both state law and administrative guidelines.  

A notice period of this length also provides tenants who do not wish to comply with the 

new policy sufficient time to relocate.
96

 

As previously noted, a property administrator implementing a smoke-free policy 

in a residence already housing tenants may choose to either exempt those residents and 

apply the policy only to new and renewed leases, or to apply the policy to all tenants 

concurrently.  If a provider chooses to not exempt current residents and institutes a 

generally-applicable policy, he/she should be aware that a resident may challenge the 

policy based upon the URLTA’s bar on post-rental agreement rule changes that 

substantially alter the original covenant.  However, as noted, a provider may be able to 

defeat such an assertion using the principal language of KRS § 383.610(1).   

If a provider wishes to avoid any potential conflict with this provision of the 

URLTA, he/she may apply the new smoking policy only to new or renewed leases, 

exempting current tenants from the policy.  In the case of new buildings housing no 

residents, it is relatively simple to institute a new policy for all new leases. 

3. Enforcement & Advertising 

As noted, a clear enunciation of the enforcement procedure for violation of the 

smoking policy should be included in the written policy.  A property owner in Jefferson 

County must clearly indicate in the policy that failure to comply with its terms constitutes 

grounds for termination or non-renewal of the lease, citing the URLTA’s procedures for 

termination.
97

  Pursuant to KRS § 383.660(1), the language should expressly indicate that 

a tenant’s failure to comply with the policy – a material breach of the terms of the lease – 

will result in a 14-day notice to cure, and that failure to cure the material breach will 

result in the immediate termination of the lease agreement and the commencement of 

eviction proceedings.  Additionally, it should note that if a tenant who has cured such a 

material breach engages in substantially the same conduct that constituted the material 

noncompliance within a period of six months, the landlord may terminate the rental 
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agreement upon no less than 14 days’ written notice specifying the breach and the date 

the agreement is to terminate.
98

   

The written policy should also include clear language regarding security deposits 

and the forfeiture thereof, indicating that smoke and burn damage are included as 

potential sources of forfeiture of all or part of a tenant’s security deposit.   

Once a policy is implemented, it should be enforced as consistently as possible.
99

  

Consistent enforcement will aid in communicating the seriousness of the policy, and may 

help avoid future conflict between tenants or between the landlord and residents.  

Additionally, consistent and professional enforcement may prevent a non-smoking tenant 

from raising a defense to an action for non-payment of rent based upon a landlord’s 

breach of warranty of habitability or covenant of quiet enjoyment. 

Additionally, any new smoke-free policy should be advertised to both new tenants 

and to the general public.
100

  Consistent, visible advertising of the policy will aid in 

reducing the potential for later conflicts with smoking tenants, and increase visibility of 

the smoke-free policy as a valuable feature of a housing property.
101

   

5. Jefferson County Smoke-Free Policy Toolkit 

The Legal Aid Society has compiled resources from various public organizations 

to create a Smoke-Free Policy Toolkit, intended to be used as an aid for housing 

providers in Metro Louisville and throughout Jefferson County in drafting and adopting 

smoke-free policies in residential properties.
102

  The Toolkit may be used as a companion 

to this synopsis to address questions and concerns frequently posed by landlords, or as an 

basic guide for property providers in creating and implementing tobacco-control policies.   

Although the Toolkit is intended as an aid, it is advisable for property providers in 

all cases to seek the advice of legal counsel when drafting smoking policies to ensure that 

any such policies comply with applicable state and local laws.   
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